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Parties are absent.  

This Misc. (J) case arises out of petition No. 602/15 filed by the 

petitioner/plaintiff under Order 39 Rule 1 and 2 read with section 

151 of CPC praying for temporary injunction.  

 

Case of the plaintiff/petitioner is that, mother of OP namely Gita Devi 

Agarwala and Nemichand Agarwala were the absolute owners of a 

plot of land measuring 1K-17Ls. covered by patta No.236 and dag 

No.113 situated at vill-Surjyakhata (hereinafter in referred as 

schedule-A land). Said pattadars died leaving the following legal 

heirs: 

(1) Mohanlal Agarwala, (2) Raju Kumar Agarwala, (3) Shib Kumar 

Agarwala, (4) Sanjay Kumar Agarwala and (5) Manju Agarwala.  

The OP No.1, 2, 3 & 4 have been possessing the schedule-A land 

without having any partition. But the OP No.4 without taking any 

NOC from the co-pattadars illegally sold out a plot of land 

measuring 2.82 Ls. (suit land) to the OP No.2 by executing regd. 

deed No.1308/1247 dtd.5.5.2009. As the suit property is a joint 

property, the OP No.4 cannot sell the same without taking NOC 

from the co-pattadars. The petitioner on several occasions asked 

the OPs for partition of the suit land but they did not pay any heed. 

Now the OP No.2 on the strength of his sale deed is trying to 

construct RCC building over the land measuring 2.82 Ls. The OP 

No.2 along with the other OPs threatened to kill the petitioner when 

she tried to raise objection. Hence the petitioner has prayed for 

temporary injunction restraining the OPs, their agents from 

entering into the suit till disposal of the main suit.    

The OPs have submitted the W.O. stating that one Joriya Devi 

Agarwal was the actual landlord of the suit land and they have been 

possessing the same on the basis of verbal partition. But said fact is 

unknown by the petitioner as because she was abandoned by her 

father. It is further stated that the petitioner did not raise any 

objection at the time of executing the sale deed bearing No. 

1308/1247. OPs have further denied the other contents of petition 

filed by the petitioner.  Hence the Opp. Parties have prayed to 

dismiss the case.  

 

Heard the learned counsels and perused the case record.  

It is settled proposition of law that, in order to decide the prayer 

U/O 39 Rule 1 and 2, three essential ingredients must be looked 

into. Those are as follows: 



1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the instant 

case. 

Prima facie case: In the instant case, it appears that petitioner’s 

claim is upon the land allegedly left by her predecessor, to which 

the OPs have stated that one Joriya Devi Agarwal was the actual 

landlord of the suit land. But the OPs have not submitted any 

document to prima-facie show that Joriya Devi Agarwal was the 

actual landlord of the suit land. On the other hand, the draft copy 

of jomabandi available in the record prima-facie shows that along 

with the other pattadars, name of petitioner is also recorded over 

the suit land. Thus being the co-pattadar, the petitioner also acquire 

equal rights over her share of land and she also has every right to 

use and possess her share of land.  Hence I am of the considered 

opinion that there is a prima-facie case for granting injunction in 

favour of the petitioner.  

Balance of convenience : The petitioner has prayed for order of 

injunction restringing the OPs from entering into the suit land. 

However on perusal of the sale deed and facts stated in the petition, 

it prima facie appears to me that the OP No.2 is presently in 

possession of the suit land. Thus, if  the OP No.2 being the possessor 

of suit land and the other OPs are restrained from entering into the 

suit land, they would face more inconvenience than the petitioner. 

Hence I am of the considered opinion that balance of convenience 

is not in favour for granting the injunction. 

 

Irreparable loss and injury : As already stated above, the 

petitioner has prayed for order of injunction restringing the OPs from 

entering into the suit land. However the perusal of sale deed in the 

name of OP No.2 prima-facie shows that the suit land was purchased 

by him by executing regd. sale deed. The petitioner has though 

claimed that the sale deed was illegally executed but at present 

there is nothing in the record to prima-facie prove her contention. 

In such a situation if injunction as prayed for is granted, the OP No.2 

being prima-facie purchaser of the suit land, would face irreparable 

loss and injury. On the other hand, petitioner will not face any 

irreparable loss on refusal of injunction.  

Now it is apparent that though there is a prima-facie case in favour 

of the petitioner for granting the injunction but petitioner has failed 

to fulfil the other two conditions for granting injunction.   

In view of the above, the petition filed by the petitioner is rejected.  

Accordingly instant case is dismissed on contest.   

 


